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I N THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
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In re KEEGAN D., a Person Com ng Under
t he Juvenile Court Law.

DEPARTMENT OF SCOCI AL SERVI CES, 040582
Plaintiff and Respondent, (Super. Ct. No.
2291401)
V.
M CHAEL M,

Def endant and Appel | ant.

M chael M (appellant), the father of Keegan D. (the
m nor), appeals froman order of the juvenile court term nating
his parental rights. (Welf. & Inst. Code, 88 366.26, 395;
further unspecified statutory references are to this code.)
Appel I ant contends the court erred in finding a statutory
exception to adoption did not apply. W disagree with that

contention and affirm




FACTUAL AND PROCEDURAL BACKGROUND

On August 25, 2000, the Departnment of Social Services (DSS)
filed a section 300 petition on behalf of the one-year-old
m nor. That petition alleged the nother of the m nor was unabl e
to provide regular care for the mnor due to her history of
subst ance abuse. The petition did not nane a father and averred
his identity was unknown.

The juvenile court sustained the petition and adjudged the
m nor a dependent child. Appellant was identified as the father
of the mnor and was made a party. The court granted appell ant
reuni fication services and awarded himvisitation with the
m nor .

Appel l ant has a |l engthy crimnal record, which includes a
conviction for solicitation to conmt nurder. According to a
social worker’s report, appellant spent a | arge nunber of his
adult years in custody. The report also stated appel |l ant spent
time with the mnor’s nother after the birth of the mnor, until
appel l ant’ s incarceration when the m nor was about 13 nonths
old. At present, appellant is on probation for a firearns
convi cti on.

Until November 2001, when his reunification services ended,
appellant visited the m nor one tinme per nonth. However,
appel l ant m ssed two schedul ed visits. Mreover, on occasion
t he social worker found it difficult to make contact with
appel | ant .

DSS recommended adoption as the appropriate permanent plan

for the mnor. The mnor was doing well in foster care. He had



been in the same foster hone since Novenmber 2000. Mboreover, the
mnor’s foster parents wanted to adopt him

At the February 21, 2002, section 366.26 hearing, appell ant
testified he had taken care of the mnor for five or six nonths.
According to appellant, his nonthly visits with the m nor
“generally went great.” Appellant also told the juvenile court
the m nor seenmed happy to see him Appellant believed it woul d
be beneficial to the minor to continue their relationship and
detrimental to the mnor to end it.

At the conclusion of the hearing, appellant argued a
significant relationship existed between the mnor and appel | ant
and that the m nor would benefit fromcontinuing their
rel ati onship. According to appellant, ending the relationship
woul d be detrinental to the mnor. The juvenile court
di sagreed, finding the mnor would not benefit from continuing
his relationship with appellant. The court also found it would
not be detrinental to the minor to termnate appellant’s
parental rights. The court then ordered appellant’s parental
rights term nated and the mi nor placed for adoption.

DI SCUSSI ON

Appel I ant contends the juvenile court |acked sufficient
evidence to support its finding that a statutory exception to
adoption did not apply. According to appellant, he saw the
m nor regularly and their interactions were positive. Appellant
asserts he met his burden of proving the mnor woul d benefit
fromcontinuing their relationship. Therefore, appellant

argues, reversal is required.



““At the selection and inplenentation hearing held pursuant
to section 366.26, a juvenile court nust nake one of four
possi bl e alternative permanent plans for a mnor child.

The permanent plan preferred by the Legislature is adoption.
[Citation.]” [Ctation.] |If the court finds the child is
adoptable, it nust term nate parental rights absent
circunstances under which it would be detrinental to the
child.”” (In re Ronell A (1996) 44 Cal.App.4th 1352, 1368.)

One of the circunstances under which termnation of
parental rights would be detrinental to the mnor is: “The
parents . . . have maintained regular visitation and contact
with the child and the child would benefit from continuing the
relationship.” (8 366.26, subd. (c)(1)(A).) The benefit to the
child nmust pronote “the well-being of the child to such a degree
as to outweigh the well-being the child would gain in a
per manent honme with new, adoptive parents. |In other words, the
court bal ances the strength and quality of the natural
parent/child relationship in a tenuous placenent against the
security and the sense of belonging a new fam |y woul d confer.
| f severing the natural parent/child relationship would deprive
the child of a substantial, positive enptional attachment such
that the child would be greatly harned, the preference for
adoption is overconme and the natural parent’s rights are not
termnated.” (In re Autumm H (1994) 27 Cal. App.4th 567, 575.)

The parent has the burden of establishing the existence of
any circunstances which constitute an exception to term nation

of parental rights. (Inre Cristella C. (1992) 6 Cal.App.4th



1363, 1372-1373.) The juvenile court is not required to find
term nation of parental rights will not be detrinmental due to
specified circunstances. (ld. at p. 1373.) Even frequent and

I oving contact is not sufficient to establish the benefit
exception absent significant, positive enotional attachnment

bet ween parent and child. (In re Teneka W (1995) 37

Cal . App. 4th 721, 728-729; In re Beatrice M (1994) 29

Cal . App. 4th 1411, 1418-1419; In re Brian R (1991) 2 Cal.App.4th
904, 924.)

In this case, it is indisputable that an attachment existed
bet ween appell ant and the mnor. On the other hand, the record
shows appel |l ant had spent nmuch of his adult [ife in prison. His
i ncarceration when the mnor was 13 nonths old shows he cannot
be counted on to provide the minor with a stable hone. In
addi tion, he had not always attended the schedul ed visitations,
whi ch were only once a nonth. Moreover, the m nor had devel oped
a close relationship with his foster parents. |In fact, he
sought themout for “confort and affection.” The m nor had been
with the sane foster parents for nore than a year.

Section 366.26 requires both a showi ng of regul ar contact
and a separate showing the child actually would benefit from
continuing the relationship. In re Autum H., supra, 27
Cal . App. 4th 567, interprets the statutory exception to involve a
bal anci ng test, and both Autumm H., and Beatrice M, supra, 29
Cal . App. 4th 1411, posit a high |evel of parental-type
i nvol venent and attachment. Even assum ng those deci sions

over enphasi zed t he necessary showi ng of the parental



relati onship, the record here does not support appellant’s
assertion the mnor would benefit fromcontinuing his
relationship with appellant sinply because the m nor enjoyed his
visits with appellant. (Cf. In re Amanda D. (1997) 55

Cal . App. 4th 813, 821-822.)

Appel | ant suggests the record establishes the existence of
a beneficial relationship between the mnor and appel | ant,
precluding a finding of adoptability. The juvenile court was
entitled to conclude otherwi se. Evidence of a significant
attachnment by itself does not suffice. Instead, the record nust
show such benefit to the mnor that term nation of parental
rights would be detrinmental to him (8§ 366.26, subd.
(c)(1)(A).) Here, the court determ ned appellant’s relationship
with the m nor was not so strong as to make term nation a
detrinent to the m nor.

In support of his clains, appellant relies in part onln re
Brandon C. (1999) 71 Cal.App.4th 1530. There, the juvenile
court found it was in the best interests of the mnors to
establish a guardi anship, rather than term nate parental rights,
so the mnors could maintain their relationship with their
nother. (1d. at p. 1533.) Affirm ng, the Court of Appeal held
substanti al evidence supported the juvenile court’s concl usion
that term nating parental rights would be detrinmental to the
m nors, since their nother had maintained regul ar, beneficial
visitation with them (l1d. at pp. 1533, 1534, 1537, 1538.)

In re Brandon C., supra, 71 Cal.App.4th 1530, is

di stingui shable fromthe proceedings here. The In re Brandon C.



court found anpl e evidence of benefit to the m nors of continued
contact with their nother. (1d. at pp. 1537, 1538.) Here, by
contrast, and contrary to appellant’s claim the record supports
the juvenile court’s conclusion there would not be sufficient
benefit to the mnor if the relationship with appellant were
continued. As the record shows, the mnor’s needs for confort
and security were being net by his prospective adoptive parents.

Appel | ant suggests that, because he naintained a
significant parent-child relationship with the m nor, which
i ncl uded regul ar contact, the circunstances of his case differ
fromthose found in other cases. In support of that claim
appellant cites In re Casey D. (1999) 70 Cal. App.4th 38.

Fi ndi ng the absence of an “exceptional case” where a beneficia
rel ati onshi p exi sted precludi ng adoption, the Court of Appeal in
In re Casey D. affirmed the order term nating parental rights.
(1d. at pp. 51, 53, 54.) However, the court in In re Casey D
did recogni ze the possibility of a beneficial relationship

exi sting despite the absence of daily contact between a parent
and child. (ld. at p. 51.) Mreover, in Casey D. the nother
was no nore than a “friendly visitor” to the mnor. (ld. at

p. 51.)

Here, the issue is as follows: In light of the minor’s
adoptability, would a continued relationship with appellant
benefit the mnor to such a degree that it woul d outwei gh the
benefit the child would gain in a permanent adoptive home?
Substanti al evidence in the record supports the juvenile court’s

answer in the negative.



After it became apparent appellant would not reunify with
the mnor, the juvenile court had to find an “exceptiona
situation existed to forego adoption.” (In re Autum H., supra,
27 Cal . App.4th at p. 576.) In this case, on the contrary, the
court determ ned the m nor would not benefit from continuing his
relationship with appellant to such a degree that term nation of
parental rights would be detrinmental to him Appellant had the
burden to denobnstrate the statutory exception applied. W
concl ude appellant failed to make such a showi ng. Therefore,
the court did not err in refusing to apply the statutory
exception to adoption or in term nating appellant’s parental
rights. (In re Amanda D., supra, 55 Cal.App.4th at p. 821.)

DI SPCOSI TI ON
The order of the juvenile court term nating appellant’s

parental rights is affirned.

SI M5 , Acting P.J.

We concur:
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